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64 MICHIGAN LAW RE VIE W 

the public as a general practitioner of medicine. He had been the family 
physician of one Charlotte M. Burk. She became dangerously ill, and sent 
for defendant. The messenger informed defendant of her dangerous illness, 
tendered him his fee, and stated, what was the fact, that no other physician 
was procurable. Without any excuse whatever, as was alleged, defendant 
refused to respond to the call, and death resulted. The action was by the 
administrator of Charlotte M. Burk, to recover $10,000 for causing her 
death. It was held that the action was not maintainable. The defendant, 
it was said, was under no common law duty to respond to every call, and 
the statute did not impose such a duty. "In obtaining the state's license 
(permission) to practice medicine," said the court, "the state does not 
require, and the licensee does not engage, that he will practice at all, or on 
other terms than he may choose to accept. Analogies drawn from the 
obligations to the public on the part of innkeepers, common carriers, and the 
like, are beside the mark." Hurley v. Eddingfield (1901)— Ind.— 59 N. E. 
Rep. 1058, 53 L. R. A. 135. The court was doubtless right both in regard to 
the common law duty, and the effect of the statute, but it is also doubtless 
true that the statute might impose such a duty, and perhaps should do so. 



Wills— Contract to Make— Fraud in obtaining Charity — Relief 
in Equity.— An old woman without apparent means of support obtained aid 
from an unincorporated charitable society, to the extent of several hundred dol- 
lars, upon representations of destitution. After furnishing her for several 
years, the society suspected that she had property, and induced her to make 
a will disposing of all her property to the society. The attorney for the soci- 
ety drew up the will and represented to her that he was informed that she had 
agreed to make such a will in consideration of what the society had done, 
were doing, and expected to do for her; to which she assented. Later she 
revoked this will, and executed one disposing of all her property in favor of 
relatives in Germany. She died leaving $3800, in savings bank deposits, all 
of which except the accruing interest she had at the time the first aid was 
obtained. The society filed a bill in equity, against the executor and legatees, 
alleging these facts, and praying that the agreement and will be decreed an 
irrevocable contract, " that the rights of your orators in any manner, in the 
estate of Minna Stager be enforced against said defendants and said estate, ' ' 
and the defendants be required to account. The defendants answered denying 
the contract and all rights of the complainants. 

The court of chancery found the contract alleged by the complainants, and 
ordered all the property turned over to the complainants. Anderson v. 
Eggers, (N. J.) 47 Atl. Rep. 727. On appeal the court of errors held that the 
alleged contract had not been made out, but that the allegation of fraud was 
sustained, and that the prayer of the bill and the jurisdiction of the court 
warranted a decree in favor of the complainants for the value of the supplies 
obtained by the fraudulent representations of the deceased. Opinion by 
Dixon, J., Adams, J., dissenting. Anderson v. Eggers (New Jersey Court 
of Errors, June 17, 1901), 49 Atl. Rep. 578, 55 L.R.A. 570. 

The following is from the opinion : ' ' The claim that a legal obligation is 
assumed must be supported by something beyond the consent to make a will. 
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in the arrangement nowbeforeus, the words go no farther than the making of 
the will, and we must consider whether the substance fairly imports anything 
more. * * * (Here the court reviews the facts.) At best it is not certain 
that the parties meant what they did to amount to a legal obligation, * * * 
and such uncertainty is sufficient to stay the hand of a court of equity. 

' ' But there is another basis on which the bill may rest. The testimony fully 
supports the allegation of the complainants that their contributions to Mrs. 
Stager were induced by her fraudulent representations as to her means of liv- 
ing, and the prayer of the bill is sufficient to entitle the complainants to relief 
on that ground if a court of equity is competent to afford relief. * * * That 
the jurisdiction of the English court of chancery extended to such cases is 
clear. * * * (Here the court reviews numerous English decisions.) 
Undoubtedly, the American courts have not generally upheld so broad a juris- 
diction being influenced probably, and sometimes controlled, by enactments 
similar to the United States judiciary act of 1789, which declares that ' suits 
in equity shall not be sustained in either of the courts of the United States 
in any case where a plain, adequate, and complete remedy may be had at 
law.' But New Jersey is distinguished from her sister states by her adher- 
ence to the standards of the mother country respecting both rights and reme- 
dies in equity, and I know of no constitutional or statutory provision or judi- 
cial decision in this state which can be regarded as withholding or withdraw- . 
ing from our court of chancery any jurisdiction possessed by its English pro- 
totypes. True, the jurisdiction of equity in cases of fraud remediable at law 
has not been much invoked, but that may be accounted for in large degree by 
the less expensive, equally efficient, and in former times more speedy, remedy 
secured in the courts of law. When resorted to, however, the jurisdiction of 
equity has not been doubted." 



Sale — Bank cashing Draft drawn against Consignment of Goods as 
Purchaser — Liability upon Express or Implied Warranty of Title or 
Quality. — The question whether a bank which cashes a draft, attached to a 
bill of lading and drawn against the price of the goods named therein, 
becomes liable, as though it were the seller, for the breach of the express or 
implied warranties of quality or title with which the goods were originally 
sold, was involved in the recent case of Hall v. Keller, (1902) — Kan. — 67Pac. 
Rep. 518. There the shipper of goods took the bill of lading to his own 
order, endorsed it to the consignee intended, drew a draft on the consignee for 
the price, and discounted the draft attached to the bill of lading at a local 
bank. This bank sent the draft on for collection, and on its presentation to 
the consignee, it was paid by him and the proceeds were remitted to the bank 
which had discounted the draft. Before the goods reached their destination, 
however, they were intercepted by a paramount title, and never came to 
the hands of the consignee, although he had paid for them as above 
indicated. The consignee brought this action against the bank, claiming that 
the bank stood in the attitude of seller and was liable upon the implied war- 
ranty of title. Some authority for this position was found in two recent 
cases involving that question, —Landa v. Lattin (1898), 19 Tex. Civ. App. 246, 
46 S. W. Rep. 48; and Finch v. Gregg (1900), 126 N. C. 176, 35 S. E. Rep. 



